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In the Court of Appeals of the District of Columbia, 


Lawrence W. Sherwood, Appellant,) 

vs. > No. 1533. 

Brainard H. Warner. j 


a 


Supreme Court of the District of Columbia. 

1 


Lawrence W. Sherwood, Plaintiff, 

vs. 

Brainard H. Warner and The B. H. J> No. 46437. At Law. 
Warner Company, a Corporation, Defend¬ 
ants. 


United States op America,! 

District of Columbia , j ss ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Piled September 16,1903. 

In the Supreme Court of the District of Columbia. 

f 

Lawrence W. Sherwood ! 

Brainard H. Warner and The B. h. [ AtLaw> Na46437 * 
Warner Company, a Corporation. J 

The plaintiff, Lawrence W. Sherwood, sues the defendants, 
Brainard H. Warner and The B. H. Warner Company, a corporation, 
duly incorporated and doing business in the District of Columbia, 
and haviug an office and an agent therein, for that, heretofore, to- 
wit, on the 2nd day of November, A. D. 1900, the plaintiff was law¬ 
fully in and upon that certain building or apartment house situated 
on Fourteenth street near Clifton street, northwest, in the District of 
Columbia, which said building known as the Leamington apart- 
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2 LAWRENCE W. SHERWOOD VS. RRAINARD H. WARNER. 

raent house, was owned by the defendant, Brainard H. Warner, and 
which was being operated and managed as an apartment building 
by the said defendant, Brainard H. Warner, and by his agent, The 
B. H. Warner Company, a cprporation, as aforesaid, and while.the 
plaintiff was so lawfully in said building at the invitation and 
request of the defendants, and each of them, for the purpose 
of repairing the passeuger elevator in said building, the plain¬ 
tiff avers that it was the duty of the defendants, and each 
of them, their, and each of their agents and employes, so 
to conduct themselves as not to injure the plaintiff while in 
and about his employment as aforesaid, but unmindful of 

2 their duty in that behalf, the plaintiff avers that while he was 
in the cylinder shaft in said building, which was situated 

about thirty feet from the elevator shaft containing the elevator car 
and connected therewith by pul^-s, ropes and sheaves, and while 
he was engaged in repairing the piston rod in cylinder shaft, he 
called upon the janitor of said building, who was an agent and 
employe of said defendants, and each of them, and who was not a 
fellow servant with the plaintiff, and not engaged by the same 
employer, and not engaged in the same line of service and who was 
in the course of his duties operating the elevator car at that time so 
as to enable the plaintiff to repair said piston rod, to raise the 
elevator or to move the same upwards, and the plaintiff avers that 
it was the duty of the defendants, and of said janitor, a servant and 
employe of the defendants as aforesaid, to use due and proper care 
so to operate said elevator as not to cause injury or damage to the 
plaintiff, yet the plaintiff avers that the said defendants, and each 
of them, and their agent and janitor as aforesaid, conducted them¬ 
selves so negligently and carelessly that while the plaintiff was in 
the said cylinder shaft, and after requesting or directing said janitor 
to move said elevator upwards, said janitor moved the same down¬ 
wards, and in consequence of said careless conduct, the right arm 
of the plaintiff was caught in the traveling sheave at the top of the 
cylinder, and was crushed and mangled, and his right arm torn off 
at the wrist necessitating the amputation of the arm above the elbow, 
and in consequence thereof the plaintiff from thence hitherto, suffered 
great pain of body and mind, and will hereafter suffer great pain 

3 of body and mind, and was prevented for along time from at¬ 
tending to his lawful business as a machinist, to-wit, from said 

2nd day of November, 1900, to the present time, and will ever here¬ 
after be prevented from earning a livelihood by the labor of his 
hands, and said injuries have rendered him a permanent cripple, 
and have prevented him from said 2nd, day of November, A. D. 
1900, to the present time, and will ever hereafter prevent him from 
earning what he otherwise could and would have earned, and have 
put him to great expense for medicine and medical services in en¬ 
deavoring to be cured of his injuries, and have caused a great and 
permanent shock to his nervous system to the great damage of the 
plaintiff. 
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Wherefore he brings suit and claims the sum of twenty thousand 
dollars, besides costs. 

M. J. COLBERT, 

CHARLES J. MURPHY, 

Attorneys for Plaintiff. 

The defendant- is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the date of 
the service hereof; otherwise judgment. 

M. J. COLBERT, 

CHARLES J. MURPHY, 

Attorneys for Plaintiff. 

4 Plea. 

Filed September 28,1903. 

In the Supreme Court of the District of Columbia. 

* 

Lawrence W. Sherwood 1 

vs. > No. 46437. At Law. 

Brainard H. Warner et al. j 

t 

The defendants for plea to the declaration in the above entitled 
cause say that they are not guilty as alleged. 

J. J. DARLINGTON, 
Attorney for Defendants. 

Service accepted Sept. 25,1903. 

HAMILTON & COLBERT, 

For Plaintiff. 

5 Joinder of Issue. 

Filed September 28,1903. 

In the Supreme Court of the District of Columbia. 

Lawrence W. Sherwood 
vs. 

Brainard H. Warner and The B. H. 

Warner Company, a Corporation. J 

The plaintiff joins issue on the plea of the defendants filed in the 
above entitled cause. 

M. J. COLBERT, 

CHARLES J. MURPHY, 

Attorneys far Plaintiff. 


1 

► At Law. No. 46437. 
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Memoranda. 

December 7, 1904.—Verdict for defendant B. H. Warner —non 
pros .—as to B. H. Warner Co. 

Motion for new trial continued until January 6,1905;—and Octo¬ 
ber term of the court prolonged 38 days to settle exceptions. 


6 Supreme Court of the District of Columbia. 

Friday, January 6,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * * * 

Lawrence W. Sherwood, Plaintiff, 

vs. 

Brainard H. Warner and The B. H. 

Warner Company, Defendants. 

Upon hearing the motion of the plaintiff for a new trial, it is con¬ 
sidered that the same be, and hereby is overruled, and judgment on 
verdict ordered : Therefore it is considered that the plaintiff take 
nothing by his suit, and that the defendant Brainard H. Warner go 
thereof without day, and recover against the plaintiff his costs of de¬ 
fense to be taxed by the clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals, and the 
bond on said appeal is fixed in the penalty of one hundred dollars. 

Memorandum. 

January 30,1905.—Appeal bond filed. 

7 Supreme Court of the District of Columbia. 

February 23,1905. 

Lawrence W. Sherwood, Plaintiff, 1 

vs. V At Law. No. 46437. 

Brainard H. Warner, Defendant. | 

Now come- here the plaintiff, by his attorneys, and tenders to the 
court his bill of exceptions taken during the trial of this case, and 
prays that the same may be duly signed, sealed, and made part of 
the record, now for then, which is accordingly done. 
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8 Bill of Exceptions. 

Filed February 23,1905. 

In the Supreme Court of the District of Columbia. 

Lawrence W. Sherwood 1 

vs. V At Law. No. 46437. 

Brainerd H. Warner et al. 1 

Be it remembered at the trial of this cause on the 7th day of De¬ 
cember, A. D. 1904, before the Honorable Job Barnard, associate 
justice of the supreme court of the District of Columbia, and a jury 
empaneled and sworn to try the issue between the parties, the plain¬ 
tiff, in order to maintain the issue on his part joined, testified, in 
ibis own behalf as follows: 

lu November, 1900,1 was employed as a machinist by Forsberg 
and Murray, who are engaged in the elevator and machine busi¬ 
ness, and had been in their employ for twelve or fifteen years prior 
thereto. I am nearly 51 years of age. On Thursday, November 
1,1900,1 was sent by my employers to the “Leamington flats”in 
this city to repair the elevator therein, which was reported not 
running. I carried only a few tools with me and was unable to 
make the necessary repairs that day. The elevator was a hy¬ 
draulic one, run by water direct from the main on 14th street. 
The shaft containing the elevator car was about 25 or 30 feet 
from the shaft containing the cylinder. The cylinder shaft was 
open in the basement of the building, but above the first floor, 
it was enclosed in a cupboard all the way up to the top of 

9 the house, with little doors at each landing. The size of this 
cupboard was about 18 inches by 3 feet, 6 inches wide. One 

man will stop it up when he gets in it. It was exclusively for the 
cylinder, for working the elevator. The cylinder, within which the 
piston moves up and down, bolds the water. There were two rods 
attached to the piston, at the top of which were the counter-weight 
and the “ traveling sheave,” or the wheel which moves up and 
down, and around which the rope comes. The rope comes down 
from the roof around the traveling sheave, then up and over two 
overhead sheaves, or wheels, and then down to the car. When the 
car goes up, this traveling sheave and the piston go down, and when 
the car goes down, the traveling-sheave and the piston go up. The 
size of the traveling-sheave was from about 18 to 24 inches. I made 
no repairs to the elevator on November 1st. I went back there the 
next morning, taking with me a helper and an apprentice boy. 
The name of the helper was Will Massey. I think he is now in 
Philadelphia. The name of the apprentice is Ulrick. We took all 
the valve motion off, and found the trouble was caused by the piston 
having sunk too far down in the cylinder, where it had stuck. To 
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raise it we put a “ block and fall ” on the traveling-sheave, to the 
overhead timber, and pulled, but broke all the ropes we had. I 
then attached a chain to the traveling-sheave, and the three of us 
pulled again but could not move it. I asked the janitor, the man 
in charge of the building, named Conn, for some help, and he 
brought up a couple of men, but I could not get them all 
in the hole. I had my helper, my apprentice boy, and one 
of these men helping me pull on the rope, and when we 
started the piston it took a sudden jump and caught 

10 the edge of my arm in the sheave. I was inside the hole at 
the time, standing with one foot on what we call the air 

chamber supply pipe and ray other foot on the counter-weight un¬ 
derneath the traveling-sheave. Nobody else was in the hole. They 
were all in the door with their hands in, pulling. The piston came 
up about a foot, maybe a little more. It caught my arm edgewise 
(indicating). As soon as I found I was caught, I wanted one of 
them to get in to add his weight on the piston, which would have 
forced it back and released me. They could not get in where they 
were, so I told them to go to the floor above me, but the janitor 
would not let them in there, saying he did not have the keys, or 
something like that. As soon as they came back and reported that 
they could not get in, I sent one down-stairs for the operator of the 
elevator. The operator came up and put his head in through the 
hole. I said to him “ You go down-stairs and turn the pressure on 
and let the car go up the hole ; but don’t get rattled ; you have got 
plenty of time.” I do not know the operator’s name. He was col¬ 
ored, and about 18 or 20 years of age. If the car had gone up the 
hole, the piston and the traveling-sheave would have come down 
and released me. The traveling-sheave would have turned this way 
(indicating) and let me right out. The operator went down-stairs 
and someone down there, I didn’t know their voices, I only recog¬ 
nized those I had working with me. 

By Mr. Murphy : 

Q. How could you hear the voices down-stairs? A. Because it is 
all open and comes right straight up the shaft. 

11 When the operator went down-stairs, the apprentice boy 
went down with him, and someone said “ What’s the matter 

now?” I heard Ulrick say “Mr. Sherwood is caught. We want 
the pressure turned on and the car go back up the hole.” I heard 
the pressure turned on and felt someone get in the car. I could 
not see who it was. He was 25 or 30 feet away, with a partition 
• between us. The car went down and the piston jumped up, 
carrying me right around the sheave. I hollered “ Cut it off,” and 
tried to release myself with a piece of board I had called for, but 
my arm was caught and carried around to the “ housing ” under¬ 
neath the sheave. It was mashed in two places between the wrist 
and the elbow, and my hand was torn off and fell down the hole. 
The operator had moved the car down; the piston went up. I was 
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taken to Garfield hospital, where the arm was immediately ampu¬ 
tated above the elbow by Drs. Gibson and Van Renssalaer. It was 
my right arm. I was in the hospital 21 days, and was under the 
doctor’s care until the following Christmas day. Before the acci¬ 
dent, I got $2.75 a day. I cannot work at my trade now, and have 
earned about $150 in the last three years. 

On cross-examination the witness said: 

I had been working for Forsberg and Murray in the elevator 
business for 12 or 13 years. Previous to that, I had “ served my 
time” with them. I commenced with them in 1873. I had been 
in the elevator and machinist business about 27 years. I re¬ 
ceived instructions to repair this elevator from Mr. Forsberg, 
I think. Thursday was the first day I went to the “Leam¬ 
ington.” I did not do anything that day; I did not know just 
what the situation was. I made arrangements to do 

12 the work the following day. On Friday I found the 
piston had sunk down too far, and was stuck in the rust and 

barnacles at the bottom of the cylinder. .The elevator was above 
the top floor and you could not move it. To relieve the situation I 
fastened a tackle around the traveling-sheave. The rope went up 
through here (indicating), came over a pulley and then down to 
where we were. The men were at a little door below me. The 
elevator was fastened at this time by the piston being stuck. It 
was not fastened in any other way. When I was pulling on the 
tackle I was inside the cupboard about the third floor of the build¬ 
ing. The piston is one-third the height of the building, and the 
ropes make up the other two-thirds. We pulled the piston up. I 
knew the elevator would move when this was done. I was inside 
the cupboard so as to give the other men room to pull. They pulled 
with their hands in through the hole. I could not get outside to 
pull, because if I had done this, when the rope came through the 
door there would have been a “ bite ” in it, and it would have taken 
twenty men to pull it. When I was pulling, and the piston jumped, 
my arm was caught between the sheave, or wheel, and the ropes, 
which ropes were neither taut nor slack. The piston was not quite 
down to “ the port,” which is where the pressure, or water, comes in. 
We had tried in the first instance to get the elevator to move by 
putting men in it to weight it; the janitor told me he had had a 
dozen in it, before I attempted it. I asked the janitor, Conn, 
for more help to pull on the rope. When I found my arm was 
caught I asked for a piece of board to try to release myself, 
but it was too long for me to reach it in there. Then I told 
them to go up on the next floor and get in and come right 

13 down on the piston ; a little more weight would have shoved 
it back again. They could not get in on that floor. I asked 

Massey and the apprentice boy to go down for the operator, because 
neither of us had ever seen the wheel move in the car, and I didn’t 
want any chances taken. By the operator, I mean the boy that 
operates the car, the elevator boy. The piston came up about a foot, 
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a little more than that. That would lower the elevator about two 
feet. I do not know who got in the elevator and turned on the 
pressure, I only felt when he got in; I could not see him. The 
“ safeties ” are underneath the car. When the rope breaks they 
keep the car from falling. The safeties were not on at this time, I 
had relieved them. The car was fast. I did not put the safeties on, 
or tie the car to keep it from coming down, because I wanted it to 
come down, and used it as an additional weight. In pulling the 
piston up, I knew the car was likely to drop. I did not know there 
was danger in that. I wanted the car to move. I knew I was doing 
a dangerous thing, and there was danger of my getting hurt, and I 
took the risk; I wanted the weight of the car to help me. I do not 
know B. H. Warner. I never saw nor had*any talk with either him, or 
any of the B. H. Warner Company, before the accident, to my knowl¬ 
edge ; I never saw oue of them. The car could have gone up about 
4 to 6 inches by forcing the piston down. 

Oil re-direct examination, witness said : 

After the piston shot up, the car could have gone back up the 
shaft about half a story. 

On re-cross examination, witness stated: 

I don’t know the height of those stories; whetherjthey are 8, 
14 9 or 10 feet. The piston had come up about a foot. That 

would let the elevator down about 2 feet. It traveled about 
half a story. The car was down about half a story. I judged from 
the position I was in and the height. I do not know the exact 
measurement. I did not see the elevator after the accident. 

Thereupon the plaintiff to further maintain the issue on his part 
joined called as a witness Peter M. Ur. rick, who testified as follows: 

I am employed as a machinist in the navy yard, where I have 
been about a year and two months. In November, 1900,1 was in 
the employ of Forsberg and Murray, as a machinist apprentice. On 
November 1,1900,1 was sent to the “ Leamington ” apartment house 
at 14th and Clifton streets, with Lawrence W. Sherwood and a 
helper named Massey, to assist in repairing the elevator there. The 
elevator shaft was about 80 feet distant from the cylinder shaft. 
This shaft is a small hole in which the cylinder is situated, in which 
the piston travels. Rods connect the piston with the counter-weight, 
on top of which is the traveling-sheave, and around this traveling- 
sheave runs the rope. This rope is in the first place made fast to 
the roof. It then comes down underneath the traveling-sheave and 
goes up to another stationary wheel at the top of the house. It runs 
from this wheel a distance of 80 feet above the rafters to another 
stationary wheel over which it goes down the elevator shaft and 
connects with the car. When we went there that day the elevator 
would not move from the top floor. It was hung up there. We 
went down and made a thorough examination of the cylinder. We 
came to the conclusion the piston had traveled too far down and got 
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stuck in the rust and corrosion at the bottom of the cylinder. 

15 The only way we saw that we could do anything with it was 
to get “ a chain fall,” a block and tackle, and fasten it to the 

top of the roof, and connect it with the traveling-sheave. We did 
not do anything that day, but went back the next day and put our 
falls all on. We were working there all day. By 8 o’clock that 
evening we had everything in readiness to lift the piston up. Mr. 
Sherwood, Massey and I caught hold of the rope but found we could 
not move it. Mr. Sherwood was inside the cylinder shaft on the 
counter-weight. This shaft is about 2 feet by 3. When we found 
we could not move the piston, Mr. Sherwood told me to get some 
help. I went down and saw Conn, the janitor of the building. He 
sent me over to the Victoria, to get some help, and I went and 
brought some men, but when I got them up there we found we could 
not use them all, as the hole was such a small one. I myself could 
have covered up the little door-way about four times. Four of us 
then pulled on the fall, and all of a sudden I heard something 
come up inside, which I knew was the piston. Just as the piston 
came up, I heard Mr. Sherwood, say, “ My God, me arm is caught.” 
He then told me to hand him in a board so he could throw off the 
ropes. I handed him a short board in the hole. I could not see in 
there; it was dark. I do not know where all the help had got to, 
but Massey was there, and I told them to go down and get the 
operator, have the pressure turned on, and have the operator get in 
the car and let the car go back up the hole again, and let the piston 
go down in the rust so Mr. Sherwood could get out. I then went 
down-stairs myself to see Conn. I believe the operator was 
also there. I told them to turn the pressure on ; that Mr. Sher¬ 
wood was caught in the wheel. I told them I wanted 

16 the car run back up the hole. They said “All right,” and I 
came upstairs, and Conn followed me up. Mr. Sherwood 

wanted somebody to get in overhead and come down the well, so 
we could reach him, to put more weight on the piston which would 
have overbalanced the car and taken the counter-weight down in 
the hole again. We went upstairs and tried to get in the upper 
floor but found it locked. When we could not get in I tried the 
transom, and wanted to break it in. I said, “ Come on, let’s break 
it in. We have got to get in there some way. We have got to get 
him out; ” but Mr. Conn refused to let me break it. He did not 
have the keys with him and could not get in the door. I went 
down again then, and when X got down I found Conn in the car. 
When I saw Conn in the car, I said, “ I want the car to run up the 
hole, so Mr. Sherwood can get out. Let the piston go back where 
she was.” Mr. Conn got in the car, and I laid down on the floor on 
my stomach and leaned over the well, and caught hold of the grill 
work in the car. I tried to surge it with my weight on it. Conn 
moved the wheel, and I said “ Jump now.” He jumped, but the 
car would not move after he had turned the wheel, and before I 
thought anything else, the car went down the other way, and was. 
2—1533a 
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pulled out of my hand and went down the hole. I went out in the 
hall way and saw Sherwood coming out with his arm torn off. 
Massey and I bandaged it up as best we could, and partially stopped 
the flow of blood. I accompanied him to Garfield hospital where 
the arm was amputated. 

On cross-examination, witness said: 

We had everything in readiness to begin pulling on the 
tackle at 8 o’clock in the evening. We had tried to force 
the elevator down by jumping up and down in it the 

17 previous day. We did not do this on Friday. We found 
we did not have enough men to pull the piston up, and I 

went to see the janitor, who told me I might get some help at the 
Victoria, opposite, and I went over there and got help to pull on 
the block and tackle. We were only going to use them about two 
minutes. We had to cramp in one little door-way and get hold of 
the rope. We were all on the same floor. Sherwood told me to go 
down and get somebody to put the pressure on. He did not desig¬ 
nate anyone. I found Conn and the elevator boy in the basement. 
I did not break a transom that night, but I would if Conn had let 
me. No transom was broken that night, to my knowledge; our 
colored helper got in this place somehow, but how he got in there 
is a puzzle to me. Conn came upstairs with me to where the eleva¬ 
tor was, we did not go to the cylinder 'shaft at all I told him I 
wanted the car to run up the hole so that Sherwood could get out, 
and after that I left him and went upstairs; there were a couple of 
floors to go up yet, and I went up and found Will Massey on the 
landing above Mr. Sherwood. I tried to work the transom on the 
floor above Sherwood, but it would not move. Conn had come up 
in the mean time, and told me I couldn’t break it, that he didn’t 
have no keys. Then Conn and I went to the elevator shaft. The 
car was about one landing from the top floor. It was after I told 
Conn that I wanted the car run up, that I went upstairs to the land¬ 
ing above Sherwood. I wanted to get down on the counter-weight 
to try to release Sherwood. If I could have done that, it would 
not have done any harm had the car been moved upwards at the 
same time. I wanted the car run up to release Mr. Sherwood, 

18 ' and I also wanted to get on the counter-weight to release 

him, both at the same time if I could. When I found I could 
not get in on the floor above Sherwood, I went up to the fifth floor 
of the building above the elevator, and leaned over and caught hold 
of the top of the car, which was just down low enough for me to 
get my hands on the grill work. Conn got in the car then and was 
going to operate it. I wanted to help him by pulling up on the 
roof of the car, and told him to get in the car and run the car up 
the hole. I caught hold of the grill work to help him, because I 
saw he could not operate it while he was there. He turned the 
wheel, but the car would not move, and I told him to jump up and 
down in the car and try to get it to move. If he had the pressure 
turned on, I should think jumping would take it up, but somehow 
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or other it wouldn’t move, and before I thought of anything else, 
the wheel was turned around and the car shot down again out of 
my grasp. 

Mr. Colbert : I did not hear that last sentence. 

A. When he operated the car—pushed the sheave around the 
other way. 

By Mr. Darlington : 

Q. When who did it ? A. Mr. Conn, the janitor. He turned the 
sheave the other way and the car went down the hole and it pulled 
out of my grasp. 

Q. What is the sheave ? A. The operating wheel that is in the 
car. 

I should imagine I was a little excited. I did not tell Conn 
to run the car down. I did not ask him if he knew how to 
19 run an elevator; I asked him no questions, I thought he was 
capable of it, I just told him to do it. 

On re-direct examination, witness said: 

At the time Conn got in the car I should judge it could have gone 
up a whole floor. 

Thereupon to further maintain the issue on his part joined the 
plaintiff produced as a witness, Dr. Frank E. Gibson, who testified 
as follows: 

I am a practicing physician, and in November, 1900,1 was the 
resident surgeon at Garfield hospital in this city. On the night of 
November 2,1900, Sherwood was brought to the hospital; his right 
arm was so crushed and mangled that amputation was necessary. 
I performed the operation, Dr. Van Renssalaer, the visiting surgeon, 
being present and assisting. Sherwood endured great pain and 
shock, and the stump of the arm will probably pain him for the 
rest of his life. 

On cross-examination, witness said : 

The pain in the stump is caused by the nerves and arteries there. 
This is usual in all cases of amputation. 


Dr. John Van Renssalaer testified substantially to the same 
effect as the preceding witness. 

Thereupon the plaintiff, to further maintain the issue on his part 
joined, produced as a witness, William H. Conn, who testified as 
follows: ' 

I am now employed as a messenger around the court house. On 
the 1st and 2nd of November, 1900,1 was employed at the Kensing- 
ton-Leamington flats, at 14th and Clifton streets. I was 
20 employed by the B. H. Warner Company, and was paid at 
the office, by the pay clerk. I was employed as janitor of 
the bui ding and was superintendent at the time. 
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On cross-examination, witness said: 

I was not the elevator operator there. His name was Branson. I 
was superintendent of the entire building, and had charge of the 
elevator boys and the firemen, to see that the building was kept 
clean and that the tenants were satisfied with the service. I had 
charge of the servants, the firemen and the elevator boys. 

On re-direct-examination, witness stated : 

I have run the elevator in the absence of the elevator operators. 
There was always elevator boys there. I don’t know that I was 
instructed to do so. I was simply superintendent, and if there was 
a man short, I thought it was my duty to fill the place. 

Thereupon the plaintiff, to further maintain the issue on his part 
joined, produced as a witness, John J. Hamilton, who testified as 
follows: 

I am a member of the bar of the supreme court of the District of 
Columbia. I have frequently examined titles to property in this 
city. I have examined the title to the property on which the 
Leamington apartment house in this city is located, and found that 
in November 2, 1900, the record title to the same was in Brainard 
H. Warner. 

No cross-examination. 

Thereupon to further maintain the issue on his part joined, the 
plaintiff produced as a witness, Brainard H. Warner, who testi¬ 
fied as follows: 

21 At the time this accident happened I was the owner of the 
Leamington apartment house. William H. Conn was in 
my employ. The B. H. Warner Company was incorporated in 1902. 

No cross-examination. 

This was all the evidence offered on behalf of the plaintiff. 

Thereupon counsel for the defendants moved the court upon all 
the evidence in the case to instruct the jury to return a verdict for 
the defendants, which motion, after argument, was granted, and the 
jury was accordingly instructed to return, and did return, a verdict 
in favor of the defendants. 

Whereupon counsel for the plaintiff then and there noted an ex¬ 
ception to the action of the court in granting said motion, which 
exception was noted on the minutes of the court, and counsel for the 
plaintiff pray the court to sign and seal this their bill of exceptions 
this 23rd day of February, A. D. 1905, now for then. 

JOB BARNARD, Justice, [seal.] 
Memorandum. 

March 1,1905.—Time to file record in Court of Appeals extended, 
to March 26,1905. 
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United States of America, 1 , 

District of Columbia , J 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
21, inclusive, to be a true and correct trauscript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 46,437, at law, wherein Lawrence W. Sherwood is plaintiff, and 
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of the District of the city of Washington, in said District, this 
Columbia. 23rd day of March, A. D. 1905. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1905. 


No. 1533. 


LAWRENCE W. SHERWOOD, APPELLANT, 

vs. 

BRAINARD H. WARNER. 


I. 

Statement of Case. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, entered in favor of the 
appellee, the defendant below, by direction of the trial 
court at the close of the plaintiff’s evidence. Lawrence 
W. Sherwood, the plaintiff below, brought suit against 
Brainard H. Warner and the B. H. Warner Company, al¬ 
leging in substance that, on November 2, 1900, he was 
engaged by the defendants below to make certain repairs 
upon the elevator in the apartment house known as the 
Leamington Flats, owned by the defendant Warner and 
managed by Warner and his agent, the B. H. Warner 
Company. 

The declaration alleged that Sherwood was engaged in 
repairing the piston rod in the cylinder shaft, and while 
so engaged called upon the janitor of the building to 
move the elevator upwards, but that said janitor moved 
the elevator downwards, and by reason of so doing the 
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plaintiff’s right arm was caught in the sheave at the top 
of the cylinder and was crushed and mangled and his 
right arm torn off at the wrist, necessitating amputation. 
At the close of the plaintiff’s evidence the court below 
directed a verdict in favor of the defendant Warner, a 
non-suit having been entered as to the B. H. Warner 
Company on motion of the plaintiff. Apart from some 
testimony as to the ownership of the building and the 
medical testimony, there were but two witnesses ex¬ 
amined, namely, the plaintiff himself and one Peter M. 
Ulrick. Mr. Sherwood testified that he was sent by his 
employers, Forsberg & Murray, to repair the elevator in 
the Leamington Flats, which had been reported not run¬ 
ning. The elevator was a hydraulic one, run by water 
from the main on Fourteenth street, Washington, D. C. 
The shaft containing the elevator car was about 25 or 
30 feet distant from the shaft containing the cylinder. 
The cylinder shaft was open in the basement of the 
building, but above the first floor it was inclosed all the 
way up to the top of the house with little doors at each 
landing. The size of the inclosure was about 18 inches 
by 3 feet 6 inches wide. The cylinder, within which the 
piston rod moves up and down, holds the water. When 
the car goes up the traveling sheave and the piston go 
down, and vice versa. 

On November 2, 1900, Mr. Sherwood, accompanied by 
an apprentice boy and a helper, went to the building and 
found that the trouble was caused by the piston having 
sunk too far down the cylinder where it had stuck. They 
endeavored to raise the piston by means of ropes, but 
were unable to move it. Sherwood then asked the janitor, 
who was in charge of the building, for some help, which 
was procured, but Sherwood could not get them all into 
the enclosure. Finally he succeeded, with the aid of 
these men, the helper, and the apprentice boy, in moving 
the piston, which took a sudden jump and caught the 
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edge of Mr. Sherwood’s arm in the sheave. As soon as 
Sherwood discovered that he had been caught, he wanted 
one of his helpers to force the piston back and thus 
release him. The men could not get into the cupboard 
enclosing the cylinder, so Sherwood directed them to go 
to the floor above, but the janitor would not let them in, 
stating that he did not have the keys. As soon as the 
men came back, Sherwood sent one of them downstairs 
for the operator of the elevator. The operator came up 
and Sherwood directed him to go downstairs and turn 
the pressure on and let the car go up the hole. The boy 
went downstairs, arid the car, instead of moving up, 
went downwards, and the piston jumped up, carrying 
Sherwood around the sheave. His arm was mashed in 
two places and the hand torn off at the wrist. The per¬ 
son operating the elevator had moved the car downwards. 

On cross-examination, Sherwood stated that he did 
not know who got in the elevator and turned on the 
pressure; that he could only feel when the man got in, 
but could not see him. Peter M. Ulrick testified that he 
was a machinist and went with Mr. Sherwood to the 
Leamington Flats and found that the elevator would not 
move from the top floor. They made a thorough exami¬ 
nation of the cylinder and came to the conclusion that 
the piston had traveled too far down and got stuck in 
the rust and corrosion at the bottom of the cylinder. 
They endeavored to pull the piston up, but were unable 
to move it. Ulrick went to the Victoria Flats to get some 
help and brought back some men with him, but they 
were unable to get them in the shaft because the en¬ 
closure was too small. Four of the men then pulled on the 
block and fall and the piston suddenly came up, catch¬ 
ing Mr. Sherwood’s arm. Ulrick was unable to release 
him, but told some of the men to get the operator of the 
elevator and to have the pressure turned on and move 
the car up so that the piston rod might come down. 
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Ulrick then went downstairs himself to see Conn, the 
janitor, whom he saw in the presence of the elevator 
operator. Ulrick told them to turn the pressure on and 
run the car back up the hole. They said all right, and 
Conn followed Ulrick upstairs. They went upstairs and 
tried to get in the upper floor but found it locked. Ul¬ 
rick tried to break the transom but Conn refused to let 
him do it. Witness went downstairs again and when he 
got down he found Conn in the car. Ulrick told Conn that 
he wanted the car run up the hole so that the piston might 
go down and release Sherwood. Conn got in the car and 
moved the wheel. Before Ulrick could think of anything 
else, the car went down the hole and Sherwood’s arm 
was torn off. While Conn was about to operate the car 
Ulrick got on top of the car and caught hold of the grill 
work to help pull it up. Conn turned the wheel but 
the car would not move, then Conn turned the wheel the 
other way and the car went down the hole and pulled 
out of Ulrick’s grasp. Ulrick did not tell Conn to run 
the car down. 

This was practically all the evidence of the only two 
persons who testified in regard to the manner in which 
this unfortunate accident occurred. Sherwood was sent 
to this building to repair the elevator. While engaged in 
this work, at the invitation of the defendant Warner, he 
found himself in a position of peril, where his arm was 
caught in such a manner that he could not release him¬ 
self. He sent for the elevator operator in order that the 
elevator might be moved upwards, but Conn, the janitor 
and superintendent of the building, volunteered, without 
any knowledge on the part of Sherwood, that he would 
undertake to do this work himself, and got into the ele¬ 
vator, but instead of moving the elevator upwards, he 
carelessly and negligently moved it down, and thus 
caused the injuries complained of. At the conclusion of 
the plaintiff’s evidence the court directed a verdict in 
favor of the defendant Warner. 
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II. 

Assignment of Errors. 

1st. The court below erred in directing the jury to re¬ 
turn a verdict in favor of the defendant Warner. 

2d. The court below erred in entering judgment in 
favor of the defendant Warner upon.such verdict. 

III. 

Brief of Argument 

It will not be disputed in this court that Mr. Sher¬ 
wood, the appellant, was not only lawfully upon the 
premises of the appellee, but was there by his invitation, 
to repair the elevator in the building. It will not be 
disputed that Conn was the agent and servant of Warner, 
and the only person in authority representing him in 
the building at the time the accident was caused by 
Conn’s carelessness. At least there is evidence to that 
effect which is not disputed. The ground upon which 
the trial court directed a verdict in favor of the appel¬ 
lee was that while engaged in operating this elevator 
Conn was not acting as the servant of Mr. Warner, but 
if at all was acting either merely as a volunteer or that 
pro hac vice he was acting as the servant of Mr. Sher¬ 
wood himself. 

The theory of the defendant in the court below was 
that in attempting to operate the elevator Conn was 
acting under the direction and control of Sherwood, and 
that, therefore, in doing the act which resulted in the 
accident complained of, he was not doing his master’s 
work, but was doing the work of Sherwood, or, in other 
words, that he was Sherwood’s servant. It will be ob¬ 
served, in the first place, that there is absolutely no 
proof in the record tending to show that Sherwood had 
ever employed Conn, had ever paid him, had ever told 
him to operate the elevator, or had exercised or had the 
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right to exercise the slightest control over him. The only 
mention made of Conn by Sherwood is contained in the 
following extracts from the record: 

“I (Sherwood) asked the janitor, the man in 
charge of the building, for some help, and he 
brought me a couple of men” (Rec. p. 6). 

“ I told them (his helpers) to go to the floor 
above me, but the janitor would not let them in 
there ” (Rec. p. 6). 

“ We tried in the first instance to get the eleva¬ 
tor to move by putting a man in to weight it; 
the janitor told me he had had a dozen in it be¬ 
fore I attempted it. I asked the janitor, Conn, for 
more help to pull on the rope ” (Rec. p. 7). 

“I did not know who got in the elevator and 
turned on the pressure. I only felt when he got 
in; I could not see him” (Rec. p. 8). 

So that as disclosed by the record in its present shape, 
Sherwood employed several men from the Victoria Apart¬ 
ment House to help him in doing this work. He requested 
the elevator operator to move the elevator up, but made 
no such request of Conn, the superintendent or janitor, 
who, of his own motion, and while in the exercise of his 
ordinary functions as janitor in charge of the building, 
undertook himself, within the scope of his own employ¬ 
ment, to run the elevator up, but instead of doing so he 
negligently moved it in the other direction, and thus 
caused the damage complained of. Ulriek testified that 
he had attempted to break through the transoms in order 
to get in the upper floor, but Conn refused to allow him 
to do it. Conn stated that he could not open the door 
because he did not have his key. Ulriek then went down¬ 
stairs, and when he got down he found Conn in the 
elevator car. Ulriek thereupon cautioned Conn that he 
wanted the car run up the hole. Conn moved the wheel, 
but the car would not move. Conn then turned the wheel 
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in the other direction, the car went clown the hole, and 
thus the injury happened. We submit that in this state 
of the case there is no sufficient showing that in doing 
the work that he did Conn was acting under the direc¬ 
tion of Sherwood, or was in any sense Sherwood’s agent 
or employee. 

It is too well settled to require much citation of au¬ 
thority that where the owner of an apartment house 
operates an elevator for the benefit of his tenants, he 
owes to them and others rightfully there the duty of 
keeping that part of the building to which they have 
access safe for travel. 

Fisher vs. Cook, 23 Ill. App. 621. 

Olson vs. Schultz, 67 Minn. 494. 

Dashiell vs. Market Co., 10 App. D. C. 81. 

10 Enc. Law, 2d ed., p. 960. 

"A carrier by elevator is not an insurer, but is 
bound to exercise the highest degree of care in 
everything calculated to insure the safety of his 
passengers. There is no distinction between the 
liability of a carrier by elevator and a carrier by 
railroad. The liability of both for the slightest 
negligence of an operative is in the last analysis 
identical.” 

10 Enc. Law, 2d ed., p. 946. 

See Title Carriers of Passengers, volume 5 of the same 
edition, page 474. 

"A landlord who runs an elevator for the use of 
his tenants and their visitors thereby becomes a 
common carrier and is charged with the highest 
degree of care which human foresight can suggest, 
both as to machinery and the conduct of his serv¬ 
ants. A person who undertakes to run an elevator 
to carry passengers who entrust themselves en¬ 
tirely to his care and control, is charged with the 
duty of providing experienced and skillful serv¬ 
ants for that work, and the standard of due care 
for an elevator man is that care which may be 


8 


reasonably expected of an elevator man of skilled 
experience.” 

Marker vs. Mitchell, 54 Fed. 637. 

“ Persons operating an elevator are to be treated 
as carriers of passengers, and the same duties and 
responsibilities rest on them as to the care and 
diligence as on carriers of passengers by stage 
coach or railway. Though not insurers of the abso¬ 
lute safety of the passengers, they are bound to the 
utmost care and diligence of very cautious persons 
as far as human care and foresight can go, and are 
responsible for injury occasioned by the slightest 
negligence against which human prudence and 
foresight might have guarded. The responsibility 
is proportioned to danger and is of the highest 
character in the case of those who operate elevators 
for lifting persons from one level to another.” 

Treadwell vs. Whittier, 80 Cal. 574. 

“Persons operating passenger elevators in build¬ 
ings must use extraordinary care in and about 
their operation to prevent injury to persons being 
carried therein. The fact of the falling of an ele¬ 
vator is evidence to show want of care in its man- 
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agement.” 

Hartford Co. vs. Sollett, 172111. 222. 

“The owner and manager of an elevator for pas¬ 
sengers is to be treated as a public carrier of pas¬ 
sengers, and is subject to the same responsibility 
as a railway passenger carrier. Therefore the law 
holds him to the utmost diligence and care of very 
cautious persons, and responsibiliy for the slight¬ 
est neglect.” 

Ky. Hotel Co. vs. Camp, 97 Ky. 424. 

“The rule as to the degree of care required and 
as to the onus of proof is the same as in cases of 
common carriers.” 

Goodsell vs. Taylor, 41 Minn. 207. 

Southern Asso. vs. Lawson, 97 Tenn. 367. 
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In the case of Coyle vs- Pierrepont, 37 Hun, 379, the 
facts were that a stevedore was hired by the owner of a 
vessel to unload it. The dock owner hired to the steve¬ 
dore an engine and engineer to furnish the necessary 
power. Through the engineer’s carelessness one of the 
stevedore’s workmen was injured. It was held that the 
workman could maintain an action against the dock 
owner. 

The claim was made in that case that because the dock 
owner had hired an engine and engineer to the stevedore, 
the engineer thereupon became a servant of the steve¬ 
dore, but the court held that he remained all the while 
the servant of the dock owner, who was responsible for 
his carelessness. In this case there is no pretense that 
Sherwood ever employed Conn, or that the owner or the 
building had agreed to loan Mr. Sherwood the use of 
Conn’s services. Conn himself was a vice-principal, stand¬ 
ing in the shoes of his employer, and exercised the same 
authority that the employer himself might have exer¬ 
cised had he been present. In another case— 

“ where the defendant agreed to furnish to 
a theatrical company a theater, scenery, and 
all necessary employees for the management 
thereof, the relation of master and servant 
between the defendant and the person em¬ 
ployed by him for managing the theater is not 
affected by the fact that those engaged in operat¬ 
ing the scenery are, during the performance, under 
the direction of one of the members of the theat¬ 
rical company as stage directress, and, therefore, 
the defendant is liable to the directress for injuries 
caused by the negligence of a flyman while op¬ 
erating the scenery under her direction.” 

Currier vs. Henderson, 85 Hun, 300; 32 N. Y. 

Sup. 955. 

“ Where the owner of a building, at the request 
of a contractor who was at work thereon, furnished 

541—a 
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a man to run the elevator for the use of the con¬ 
tractor, the elevator man is still a servant of the 
owner, and he is therefore liable for injuries to a 
servant of the contractor caused by the negligence 
of the elevator man.” 

Higgins vs. Western Union, 28 N. Y. Sup. 676. 

That case is directly in point and is not nearly so strong 
as the case at bar. There a contractor was employed by 
the owner of a building; the contractor requested the 
owner of the building to furnish a man to run the 
elevator for the contractor’s own use. In this case if Mr. 
Sherwood had requested Mr. Warner, the owner of the 
building, for the use of an operator to aid him in doing 
the work upon which he was engaged, and the injury had 
happened by reason of the carelessness of the operator, 
Mr. Warner would have been liable. In the present case 
Sherwood did not request Mr. Warner to furnish him an 
operator. Conn himself, of his own motion and in the 
exercise of his authority, and in the scope of his ordinary 
duties, undertook to do this work himself. Certainly our 
case is very much stronger than the New York case, and 
presents very much more reason why the plaintiff below 
should have been allowed to recover. 

In the case of Sherman vs. D. & H. Canal Co., 71 Vt. 
325, it was held that where the plaintiff, in the employ 
of a contractor engaged to inspect and repair cars, noti¬ 
fied a fireman, apparently in charge of an engine, not to 
start the same, as he was about to measure a ventilator 
in one of the cars attached thereto, such notice was 
sufficient to render the defendant liable for injuries in¬ 
flicted on the plaintiff through the careless start of the 
engine without warning. 

“A street roller outfit, consisting of a roller, 
engine, and engineer to operate the same, was 
hired by a city from the defendant, the owner, 
for a stipulated price per day. The city’s agent, 
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a superintendent of streets, and his foreman only 
directed how and where the streets should be 
rolled, and neither of them had control or manage¬ 
ment of the engine, which was controlled and 
managed by the engineer, the servant of' the de¬ 
fendant. It was held that the defendant, and not 
the city, was liable for injuries to a third person 
caused by the engineer’s negligence in the manage¬ 
ment of the engine, since he was an employee of 
the defendant and not of the city.” 

Stewart vs. Cal. Imp. Co., 131 Cal. 125. 

“The plaintiff, an employee of a locomotive 
works, was injured in its yard by a car set in mo¬ 
tion by the defendant’s engine. On request, de¬ 
fendant’s engine went to a yard to take out empty 
cars belonging to defendant. The desired cars 
were standing a number of cars below the flat car 
on which plaintiff was loading a cylinder, and the 
train crew were told by the yard foreman to wait 
until the cylinder was loaded before getting the 
cars. The train crew, without waiting, coupled the 
engine to two cars and pushed them down the 
track against two empty cars which ran against 
the flat car, injuring the plaintiff. The train crew 
intended to switch these four cars to another part 
of the yard. Held, that the train crew at the time 
of the accident, in failing to wait as directed by 
the yard foreman, were acting as servants of the 
defendant and not as the servants of the locomo¬ 
tive works.” 

Stajakowski vs. R. R. Co., 71 N. Y. Sup. 710. 

“Where a subcontractor was permitted to use 
an elevator in a building furnished by the con¬ 
tractor and operated by the contractor’s servants, 
there was evidence in an action for injuries sus¬ 
tained by the negligence of such servant in the 
operation of the elevator that the elevator had 
been placed there to facilitate the contractor’s 
work and that of the other contractors, and was 
run for the accommodation of all the people in 
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the building, the fact that such servant at the 
time of the injury moved the elevator car accord¬ 
ing to directions of the subcontractor then using 
it did not relieve defendant from liability for such 
servant’s negligence.’’ 

Diehl vs. Robinson, 72 N. Y. App. Div. 19. 

“ The rule that where a person is injured by the 
negligence of the servants and agents of a master, 
the latter is not liable if, at the time such servants 
are under the control and orders of another, does 
not apply where the master does not resign full 
control of the servant.” 

Garven vs. Chicago R. R. Co., 75 S. W. Rep. 

193. 

In this case it is true that there is no evidence that 

Mr. Warner was in the building at the time or had any 

* 

personal knowledge of the details of the work that was 
being done. There is evidence, however, that he had or¬ 
dered the work to be done, and the inference is that he 
must have known that it was being done. Conn was his 
servant, having entire charge of the building, and Warner 
must have known that the work was being done under 
the general supervision of Conn, the only representative 
in authority at the spot. In undertaking to do what he 
did, Conn was clearly acting in the interest of his em¬ 
ployer by the implied direction of his employer, and was 
in no sense an employee or servant of Sherwood. For 
these reasons it is respectfully submitted that the judg¬ 
ment of the court below was erroneous, and should be 

MICHAEL J. COLBERT, 
CHARLES J. MURPHY, 

For Appellant. 
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STATEMENT. 

The case, as stated in the declaration, is that the appel¬ 
lant was employed to repair a passenger elevator in the 
Leamington Apartment House, owned by the appellee, and 
managed by himself and the B. H. Warner Company, a 
corporation ; that, while so engaged, he called upon the 
janitor of the building, who was an agent and employee of 
the appellee and of the B. H. Warner Company, and who 
was in the course of his duties operating the elevator car at 
the time, so as to enable the plaintiff to make his said 
repairs, and to assist him in so doing by moving the elevator 
upwards, hut the janitor moved it downwards, and the plain¬ 
tiff thereby lost his right arm. The B. H, Warner Com¬ 
pany was made a party defendant, but a non-suit as to it 
was entered at the trial. 
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The case, as presented by the evidence at the trial and set 
forth in the hill of exceptions, does not differ in any material 
respect from that made in the declaration, except that there 
was no evidence to show that the janitor, in assisting the 
plaintiff, at his request, by operating the elevator, 
was the agent or employee of the appellee, or was 
operating the car at that time in the course of his duties, or 
otherwise than pursuant to the request of the appellant. 

The latter testified that he was a machinist employed by 
the firm of Forsberg & Murray, and had been so for twelve 
or fifteen years prior to the accident; that, on November 
1st, he was sent by his employers to the Leamington Flats 
to repair the elevator, but made no repairs on that day; that 
he returned on November 2d with a helper and an appren- 
trice boy, and found that the trouble was caused by the fact 
that the piston had sunk too far down in the cylinder, and 
had stuck; that they first tried to raise it by a block and 
fall, but that the rope broke without disengaging the piston ; 
that they attempted it with a chain, but failed to move it; 
that they then pulled again, with the aid of a couple of men 
who had been brought to help them, when the piston started, 
took a sudden jump, and caught witness’s arm in the sheave; 
that he first sought to relieve himself by directing one of 
the men to add his weight on the piston, to force it back 
and release him, but that they could not get access to it 
because the janitor said he did not have the keys, or some¬ 
thing like that; that the appellant then sent a man down 
stairs for the operator of the elevator, a colored boy eigh¬ 
teen to twenty years of age, and told him to go down stairs 
and turn the pressure on to let the car go up the hole; that 
the car went down instead, and the piston jumped up, and 
the appellant’s hand, or arm, was cut off. 

Upon cross-examination, the appellant testified that he did 
nothing on November 1, not knowing wbat the situation 
was, but made his arrangements to do the work the day fol¬ 
lowing; that, on the second day, he found the piston sunk 
too far, stuck in the rust and barnacles at the bottom of the 
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cylinder, so that you could not move it; that they first 
tried to get the elevator to move by putting men in it to 
weight it, and were informed by the janitor that they had 
tried that before witness came ; that, by the operator for 
whom he sent down stairs after he was caught, he means 
the boy who operates the car, the elevator boy ; that he 
does not know who got into the elevator and turned on the 
pressure ; that the elevator was provided with “ safeties ” 
underneath the car, which keep it from falling when the 
ropes break; that they were not on at the time of the acci¬ 
dent, witness having relieved them; that he did not put the 
safeties on, or tie the car to keep it from going down, because 
he wanted the piston to go down, and used the car as addi¬ 
tional weight; that, in pulling the piston up, he knew the 
car was likely to drop—that he knew he was doing a dan¬ 
gerous thing, that there was danger of his getting hurt, but 
that he took the risk—he wanted the weight of the car to 
help him; that he does not know the appellee, and never 
saw or had any talk with him, or with any of the B. II. 
Warner Company. 

Peter M. Ulrick, a witness on behalf of appellant, stated 
that he was the machinist’s apprentice who assisted the 
appellant, together with a helper named Massey; that, when 
they went to the Leamington, the elevator would not move 
from the top floor, but was hung up there; that, after a 
thorough examination, they concluded the piston had trav¬ 
eled too far down, and got stuck in the rust and corrosion 
at the bottom of the cylinder; that the only way they could 
do anything with it was with a “ chain fall ” or block and 
tackle; that they did nothing that day, but the next day 
worked all day; that they found they could not move the 
piston, and appellant told witness to get some help, where¬ 
upon witness went to the janitor, who sent him to a 
neighboring apartment house, the Victoria, from which he 
procured some men, and, when four of them pulled on the 
“ fall,” all of a sudden he heard the piston come up, and 
the appellant say, “ My God, my arm is caught;” that, after 
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some efforts to throw off the ropes with a piece of board, 
witness told them to go down, get the operator, have the 
pressure turned on, have the operator get in the car, and let 
it go up-the hole again, so appellant could get out; that the 
janitor followed witness upstairs; that appellant wished 
some one to get in overhead, go down the well, and put 
more weight on the piston, which would have overbalanced 
the car, but found the upper floor locked, and the janitor 
refused to let witness break in; that witness found the jan¬ 
itor in the car, said to him, “ I want the car to run up the 
hole, so Mr. Sherwood can get out; let the piston go back 
where she was;” that the janitor got in the car, witness lay 
down on the floor, leaned over the well, got hold of the 
grilled work in the car, and tried to surge it with his weight; 
that the janitor moved the wheel, and, by witness’s direc¬ 
tion, jumped, but the car would not move after he had 
turned the wheel, and, before witness thought anything else, 
the car went down the other way, was pulled out of witness’s 
hand and went down the hole, tearing off' appellant’s arm. 

On cross examination, the witness testified that appellant 
told him to go down stairs and get somebody to put the 
pressure on, not designating anyone; that he found the 
janitor and the elevator boy in the basement, and that the 
former came up with witness to where the elevator was; 
that, when he found that he could not get in on the floor 
above the appellant, he went up to the fifth floor of the 
building, above the elevator, leaned over, catching the grill 
work on the top of the car, and the janitor then got in the 
car and was going to operate it; that witness wished to 
help him by pulling up oil the roof of the car, and told the 
janitor to get in and run the car up the hole; that witness 
caught hold of the grill work to help him, because he 8aw 
that the janitor could not operate it while he was there; he 
turned the wheel, but the car would not move, and witness 
told him to jump up and down in the car and try to get it 
to move, thinking that, if he had the pressure turned on, 
jumping would take it up, but somehow or other it would 
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not move, and before witness thought of anything the 
wheel turned around and the car shot down again out of 
witness’s grasp—the janitor pushed the sheave around the 
other way, and the car went down the hole; that witness 
imagines he was a little bit excited, that he did not tell the 
janitor to run the car down, didn’t ask him if he knew how 
to run an elevator, asked him no questions, thought he was 
capable of it, and just told him to do it. 

William H. Conn, the janitor, a further witness for appel¬ 
lant, testified that he was employed as janitor of the build¬ 
ing and was superintendent there; that he was not the ele¬ 
vator operator, but a man named Branson was; that witness 
was superintendent of the entire building, having charge of 
the elevator boys and the firemen, to see that, the building 
was kept clean, and that the tenants were satisfied with the 
service—had charge of the servants, the firemen, and the 
elevator boys; that witness had run the elevator in the 
absence of the elevator operator; that there were always 
elevator boys there, that he did not know that he was 
instructed to run the elevator, but was simply superintend¬ 
ent, and, if there was a man short, he thought it was his 
duty to fill the place. 

The only other testimony in the case was that of two 
physicians as to the amputation of appellant’s arm, and tes¬ 
timony tending to show that the appellee was the owner of 
the premises. 

Upon this evidence, the trial justice directed a verdict 
for the defendant, and the present case is an appeal from 
that ruling. 

At p. 6 of the opposing brief, some quotations from the 
testimony of the appellant are made in an effort to show 
that he had not requested Conn to operate the elevator. 
At p. 7 of the Record, however, he testifies that he sent 
Massey and the apprentice to go down for the operator to 
move the car, and Ulrich, the apprentice, at pp. 9-10, states 
that he went down, saw Conn, and he thinks the operator 
told them to turn the pressure on, and details how Conn 
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responded to his request, and attempted to operate the ele¬ 
vator as requested. 

POINTS AND AUTHORITIES. 

Prom the evidence in the case, the following facts are 
obvious: 

(1.) That appellant’s employers Forsberg & Murray, not 
the janitor, were employed to release the elevator. 

(2.) That the appellant’s application to the janitor to 
operate the car, or to assist in any way in the work in which 
the appellant was engaged, was not at the instance or with 
the knowledge or authority of the appellee. 

(3.) That the janitor was employed by the appellee as 
janitor, and as general superintendent over the servants, 
firemen, and elevator boys, to see that the tenants of the 
apartment house got satisfactory service; and that he was 
not employed by the appellee, or held out by him, as a per¬ 
son qualified for the operation of a disabled elevator, out 
of commission and undergoing repairs. 

(4.) That, in assuming, or endeavoring, to operate the 
elevator in its disabled and dangerous condition, and in the 
effort to release the appellant, the janitor was not acting in 
the discharge of any duties imposed upon him by the appel¬ 
lee, but solely at the request and in the service of the 
appellant. 

That, under these circumstances, the appellee was with¬ 
out responsibility for the accident, and that the direction of 
a verdict in his favor by the court below was correct, would 
seem to be too obvious to require discusssion. 

Abundant authority, however, exists for the proposition 
that, under the circumstances, the janitor, fro hac vice, was 
not the servant of the appellee. 

A servant, though in the general employ of a master, is 
liable only for acts done for that master; for example, A 
sends his servant with a cart to bring the goods of B, and 
the servant undertakes, also, to carry, but loses, the goods 
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of C; A is not liable, because the act was not clone for A. 
Satterlee va. Groat, 1 Wend. 272. 

So, where A sent bis servant with his cart to bring the 
goods for B, and B, himself, with the consent of the servant 
rode also in the cart, and was injured through the servant’s 
negligence; A was not liable. Lyon vs. Newbold, 9 Exch., 
306. 

The injury must arise from an act done in the service of 
the master, and from the doing of an act which the master 
was bound to perform, or which he had directed the servant 
to do. If the services were rendered for another, or in 
doing that which some other person is bound to perform, he 
is acting as the servant of him on whom the duty rests; for 
example, A sends X, his servant, to B’s store for a box, 
purchased of B, which box, being in the loft of the store, X 
at B’s request went into the loft and undertook to lower by 
means of a tackle, which he negligently let fall and injure 
the plaintiff; held, that X was acting as B’s servaut, and A 
was not liable. Wood’s Master and Servant, 546-7; Stevens 
vs. Armstrong, 6 X. Y., 435; Brown vs. Purviance, 2 H. & 
G. 316. 

Applying the principle of these cases, it is very clear that 
the appellee did not employ the janitor to assist appellant 
in repairing the elevator, or in extricating himself from his 
dangerous position, or to take any part in the work which 
the appellant’s employers had sent him to do. The appel¬ 
lant undertook the work of repairing the elevator and 
restoring it to proper running order; it had ceased to run 
or to be operated for appellee’s uses, and was iu the exclu¬ 
sive charge of the appellant for the purposes of repair, at 
the time of the accident. The services which the janitor 
undertook to render were at the request, and for the bene¬ 
fit, not of the appellee, but of the appellant, and were ser¬ 
vices which the appellee was under no obligation to perform. 

An easy and conclusive test is the following: Suppose the 
janitor, or the appellee himself, if present, had refused to 
comply with the appellant’s request to attempt to raise the 
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elevator, under the conditions as they existed, would the 
appellee have been liable for such refusal? And, if not, 
how can it be said that his servant was “ in the course of 
his duties operating the elevator car at that time, so as to 
enable the plaintiff to repair said piston rod,” as alleged? 

In Wood vs. Cobb, 13 Allen, 58, the defendants had em¬ 
ployed a truckman to deliver fish to their customers, the 
truckman using his own wagons and drivers Ou one occa¬ 
sion, one of his drivers being ill, he procured the defendants’ 
servant, with their assent, to drive one of his teams and de¬ 
liver the fish, and, while doing so, the latter drove against 
the plaintiff, causing the injury complained of. The Court 
said : “ The testimony * * * would warrant no other 

inference than that the person who was in charge of the 
horse and wagon at the time the injury was done to the 
plaintiff was not in the employ or service of the defend¬ 
ants, but was acting as the servant of a third peison, who 
exercised an independent employment, in no way subject to 
the command or control of the defendants as to the mode in 
which it should be carried on. It is too well settled to ad¬ 
mit of debate that, under such circumstances, no liability 
for the acts done attached to the defendants.” See, also, 
Kimball vs. Cushman, 133 Mass. 194. 

In Barrett vs- Singer Manufacturing Company, 1 Sweeney, 
545, plaintiff’s intestate was the employee of an independent 
contracting stone mason doing certain work on defendant’s 
building, and was killed by the breaking of a hoisting rope, 
while upon an elevator operated by steam power from a 
steam engine owned by defendants and managed by their 
engineer. The Court said: “The elevator was, however, 
in the possession of, and, at the time of the accident, being 
operated by and for the defendant’s contractor, and the de¬ 
ceased was in his employment, and, therefore, his servant. 
It did not appear that the defendants had any control over 
the apparatus, or were in any manner connected with its 
operation. They merely gave the use of it to the contractor 
and supplied the requisite power.” 
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The present case, it must be admitted, is infinitely 
stronger, because, in it, not only was the elevator in the 
possession of the appellant, representing Forsberg & Murray, 
but the appellee did not give or authorize the use of the 
janitor, or any other of his employes, in or about the doing 
of the work. 

So, in Olive vs. the Whiting Marole Company, 103 N. Y., 
292,300, the plaintiff’s intestate had been sent to repair a 
boiler on defendant’s premises, and was killed by an explo¬ 
sion caused from the act of defendant’s engineer putting 
fire under the boiler when the repairs had been substantially 
completed. The Court said : “ There is no proof whatever, 
or just inference, that he was then acting for the defendant. 
The vendor (contractor) had undertaken on his own ac¬ 
count to make these repairs, and then to test the boilers to 
see if the repairs were adequate ; and it must be presumed* 
in the absence of proof on the part of the plaintiff, who has 
the burden of establishing his case, that Newcomb either 
volunteered to aid the boilermaker, or was requested by 
by them to aid in making the tests. In either event, he 
was not the servant of the defendant in what he did, and 
it was not responsible for his acts.” 

In the case at bar, nothing is left to presumption, or to 
turn on the burden of proof. Here, the appellant’s own tes¬ 
timony, and all the evidence on his behalf, establishes con¬ 
clusively that the janitor acted solely upon his request, and 
therefore, not as the servant of the appellee in what he did’ 

To the same effect is Eonrke vs. Colliery Company, 2 C. 
P. D., 205, in which W. contracted with defendants that he 
would sink and excavate a shaft for them, they placing at 
his disposal an engine and engineer to be under his control, 
the engineer, however, being the general servant of the de¬ 
fendants. The plaintiff, injured by the negligence of the 
engineer, was denied the right to recover, the court holding 
that the engineer had been loaned to W., and was, there¬ 
fore, at the time of the accident, his servant. 

r 
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So, in Donovan vs. Construction Syndicate, L. R., 1 Q. B. 
Div., 629, the defendants, who owned a. construction crane, 
were under a contract to supply it and a man to operate it 
to Jones & Company, contractors for them,and the plaintiff, 
an employee of Jones & Company, was injured by the neg¬ 
ligence of the crane man; held, that the latter, for the time 
being, was the servant of Jones & Company. 

To like effect are Little vs. Hackett, 116 U. S. 366 ; Byrne 
vs. Railway, 61 Fed. Rep., 605, 610 ; Atwood vs. Chicago 
Railway, 72 Fed. Rep., 447, 455 ; Miller vs. Railway Com¬ 
pany, 76 Iowa, 655 ; Powell vs. Construction Company, 88 
Tenn., 692 ; Railway Company vs. McGlarnory, 34 S. W., 
359 ; Clark vs. Geer, 86 Fed. Rep., 447, 451. 

The authorities cited at pages 7 and 8 of appellant’s brief, 
for the undisputed proposition that the proprietor of an el¬ 
evator owes to passengers the highest degree of safety and 
care, it is scarcely necessary to review. The elevator, at the 
time of the accident, was not in use for the transportation 
of passengers, but was in the custody of the appellant and 
his employers, for the purpose of being made safe, and of 
being restored to a condition in which the defendant’s ele¬ 
vator operator could resume its custody and operation. 

The other authorities cited in the brief, it is submitted, 
are equally inapplicable. Coyle vs. Pierpont, 37 Hun., 379, 
was a case in which the defendants had hired to the plaint¬ 
iff’s employer a portable engine and boiler, with an engineer 
to operate it, through whose negligence the plaintiff claimed 
to have been injured ; held that the engineer was engaged 
in performing the defendant’s duty, at the defendant’s di¬ 
rection, and that the latter, therefore, was liable. Such a 
decision, though at variance with the weight ot authority 
ut supra, is no precedent in cases like that at bar, in which 
the master did not furnish the janitor to operate the car 
for the mechanics employed in repairing it, but was not 
aware, even, that the janitor was undertaking such work. 
The janitor was not performing any duty of the appellant. 
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So in Currier vs. Henderson, 85 Hun., 300, where the pro¬ 
prietor of a theatre contracted with a theatrical company 
which was to play there, that he would supply the stage 
scenery and attaches, orchestra, leader, etc,, for a stipulated 
compensation, and an employee of the theatrical company 
was injured through the negligence of one of the stage at¬ 
taches, who was engaged in doing for the defendant the 
work which the latter had contracted to perform, and who, 
upon that ground, was treated as the defendant’s servant. 

Higgins vs. Western Union Telegraph Co., 28 N. Y. 
Supp., 676, is a case not only distinguished from the case at 
bar in 31 N. Y. Supp., 841, on the ground that, in that case 
the owner had furnished the man to run the elevator for 
the use of an independent contractor and his men, one of 
whom was injured by his negligence, but, even if a liability 
resting on such a ground could be applicable here, the case 
was reversed by the New York Court of Appeals, in 156 
N. Y., 175, as being indefensible even upon that ground, 
thus bringing the adjudications upon the question in New T 
York into conformity with the authorities elsewhere, and 
practically overruling Coyle vs. Pierpont as well. The 
Court of Appeals held that the relation of master and ser¬ 
vant between the elevator conductor and the plaintiff was 
suspended during such time as the former was doing the 
work of the contractor in moving the plaintiff up and down 
in the shaft. 

So Sherman vs. Delaware and Hudson Canal Co., 71 Vt., 
325, though in direct conflict with Hasty vs. Sears, 157 
Mass., 123, and the great weight of authority upon the 
subject, does not at all conflict with the rulings of the trial 
court in the case at bar. It was, simply, the case of an 
injury to an employee of an independent contractor engaged 
in repairing the defendant company’s cars, caused by the 
defendant’s fireman starting a car without notice, after 
having been asked by the plaintiff not to do so. The only 
questions passed upon were, first, whether the plaintiff was 
acting as a servant of the defendant in making the repairs, 
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so that his case would fall under the fellow-servant rule, or 
whether he was, himself, guilty of contributory negligence. 

Stewart vs. California Improvement Co., 131 Cal., 125 
was an attempt by a contractor furnishing, a sti’eet roller, 
and an engineer to operate it, over such streets as the 
municipal superintendent of streets should direct, to escape 
liability to one injured through the negligence of the engi¬ 
neer in operating the roller, on the ground that the engi¬ 
neer was for the time being an employee of the municipality. 
The reasoning of the court is in direct conflict with Little 
vs. Hackett, 116 (J. S., 366, 380, but not at all in conflict 
with the ruling of the trial justice in the case at bar, in 
which there neither was nor can be a claim that the appellee 
furnished its janitor to operate the car for the appellant. 

In Stjakowski vs. E. E. Co., 71 N. Y. Supp., 710, an en¬ 
gine of the defendant company entered the yards of the 
Brooks Locomotive Works, by which plaintifl' was em¬ 
ployed, and the latter was injured by a movement of the 
engine, which movement the plaintifl:' claimed was in viola¬ 
tion of the instructions given by the foreman of the yards, 
while the defendant claimed it was in compliance with those 
instructions. The court held this to raise a question for the 
jury, and, in effect, that the plaintifl' could recover only 
upon proof that the movement by which he was injured 
was the act of the defendant’s engine before it had passed 
under the control and direction of the Brooks Locomotive 
Works foreman. The case would be applicable if the appell¬ 
ant had been injured through the negligence of the ap¬ 
pellee’s operator, engaged in moving the elevator under 

the appellee’s direction and by virtue of his employment, 
and prior to the operator’s receipt of the order or request 
from the appellant and his entering upon the performance 
of it. 

In Diehl vs. Eobinson, 72 N. Y. App. Div., 19, principal 
contractors for the erection of a building operated an eleva¬ 
tor in it,the use of which they loaned to certain of their 
sub-contraetors. Plaintiff’s intestate, an employee of the 
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iron sub-contractor, was killed by the operator’s negligence 
in allowing the elevator to descend without notice, and the 
principal contractors, who were the defendants, sought to 
escape liability on the ground that, at the time of the acci¬ 
dent, the elevator was being operated for the convenience 
of the sub-contracting carpenters. Meld, that if the opera¬ 
tor was performing the duty for which he was employed by 
the defendants, then the fact that he moved the car accord¬ 
ing to directions given by the carpenters, who were con¬ 
trolling his action by permission of the defendants, and to 
that extent represented them, did not relieve from lia¬ 
bility. 

1 / 

Apart from the fact that, in the present case, there is no 
scintilla of evidence or possibility of claim that the janitor, 
at the time of the accident, “ was performing the duty for 
which he was employed by the defendant,” or that the ap¬ 
pellant was controlling his actions by permission of the ap¬ 
pellee, or represented him, this Diehl case, it will be 
observed, stands entirely upon the distinction relied upon 
by the lower court in Higgins vs. Western Union Telegraph 
Co., which is in no way at variance with the ruling of the 
court below in the case at bar, and, yet, was repudiated by 
the Hew York Court of Appeals in its reversal of the lower 
court’s action. 

It will thus be noted that a majority of the cases relied 
upon in the opposing brief are decisions by inferior courts 
in New York, overruled by the Court c Appeals of that 
state, and yet that, if they had not been overruled, neither 
they nor any other of the authorities so cited, though for 
the most part in opposition to the weight of authority upon 
the subject, are at all in conflict with the ruling of the court 
below. 

It is respectfully submitted that there was no error in 
the action of the court below, and that its judgment should 
be affirmed. 

J. ,T. DARLINGTON, 

W. C. SULLIVAN, 

Attorneys for Appellee. 


